Annex 7b

Section 106/Planning Obligations Guidance
Note: This advice is provided for guidance only. It will need to be tailored to individual circumstances and legal advice will be needed before finalising the documentation. Forces should involve their legal departments initially, but more specialist legal advice is likely to be needed from commercial solicitors practising in this topic area
It is intended this document will be updated regularly.  This version is correct as of 15 May 2009.  Please ensure you have the most up to date version.

A glossary of key terms used is included at Appendix 3 to this document
Background

New development places additional demands on policing in exactly the same way as it does on education and health services.   Recent Government initiatives increasingly require the Police to become involved in local policing and accountable to the local community and new development has both capital and revenue implications.   It may be possible to source funding from the private sector for policing requirements via contributions secured from developers through documents known as “planning obligations” entered into by applicants and landowners as part of the planning process. 
The object of this guidance is to provide advice to the Police on how to negotiate with local authorities and developers to secure contributions from the developers for policing requirements through the use of planning obligations.  
The following sections explain what planning obligations are, who can be a party to them, the types of matters to which they can relate and how they are enforced. It is recommended to enter into a Memorandum of Understanding (Annex 7c of the main toolkit) between a local authority and Police Authority. This is an informal (non legally binding) document setting out the working arrangements between, and expectations of, the Local Planning Authority (LPA) and the Police.  Some LPAs are more insistent on these than others.
1. What is a planning obligation?

Section 106 of the Town and Country Planning Act 1990 provides a statutory framework for landowners to enter into a formal deed to regulate or restrict the use of their land or to require them to make payments, usually as part of negotiations for the grant of planning permission. Such a deed is a “planning obligation” (and is commonly known as a Section 106 Agreement”) and it is designed to ensure that the terms of the obligation will continue to bind subsequent purchasers of the land even though they did not sign the deed in question. It therefore has greater force than a standard contract. 
This is important because it is common practice for a developer who obtains planning permission to sell part or all of the land to someone else to build the development. A planning obligation will therefore ensure that, if that happens, whoever owns the land will not be able to avoid liability for the requirements imposed by the obligation. 
There are two types of planning obligation:-

i. Legal Agreement

This is a formal deed executed by the Local Planning Authority (“LPA”) and the owners of the land. Other persons may also sign the document (see section 3 below).  The LPA may be the district council, the county council or a unitary authority.  This is the more usual form of planning obligation and is known as a S106 Agreement.
ii. Unilateral Undertaking
This is a deed executed solely by the landowner(s) of the land. Unilateral undertakings tend to be used where agreement between the LPA and the landowner has not been possible, planning permission has been refused and the landowner has lodged an appeal against refusal. Sometimes they are offered by landowners at the time of the making of a planning application as a means of starting negotiations. Generally, it is preferable to have a legal agreement as obligations can then be imposed on the LPA as well as the landowner.

In order to get the benefit of the statute, certain legal formalities must be complied with.   It is therefore essential that legal advice is taken on the drafting and completion of any s.106 obligation to ensure that it is valid and therefore enforceable.

2. Who can sign a planning obligation?

A planning obligation must be executed by a person who has a legal interest in the land.  Only the LPA can enforce the obligation.  Because the obligation needs to run with the land, the LPA will usually insist that the current landowner must sign.  It is commonly the case that the applicant for planning permission is not the landowner but a prospective developer who will usually conduct negotiations on contributions. In such cases the developer will often sign the document in addition to the landowner.  A third party such as a Police Authority can also be a signatory but a LPA may resist this if it considers that the inclusion of a number of parties with limited concerns about the development may make negotiation and completion of the obligation too complicated and liable to delay.  Counsel recommends that a Police Authority does not become a signatory.
As a result and particularly as the Police Authority has no power to pool funding from external sources,  the normal practice will be that Police Authorities will not themselves sign the obligation document, but the landowner will agree with the Council to provide the policing facilities or contribution.  In most cases, this will be acceptable because the LPA will enforce the covenants and ensure that the payments are passed on to the Police Authority.  Problems can arise if the Council will not for any reason enforce the covenants or if the Council and the landowner agree to amend the obligation (which they are entitled to do) to omit the policing contribution previously agreed but this will be unusual.   
3. What can be included?
All obligations must come within the statutory purposes defined in section 106 and conform to local, regional and national planning policy.  They will come within the statutory purposes if they serve a planning purpose and they restrict or regulate the use of land or provide for payments to be made    

To comply with national policies a planning obligation must conform to the following five tests.  The contributions must be: 

(i) relevant to planning;

(ii) necessary;
(iii) directly related to the proposed development;
(iv) be fairly and reasonably related in scale and kind to the proposed development, 

(v) reasonable in all other respects.  (Circular 05/2005 Annex B paragraph B5).  
Appendix 1 contains the model Planning Agreement (Section 106 Agreement) approved by the Government and the Law Society.  This gives an indication of the form a planning obligation will usually take.  The key point is to ensure the wording of the obligation is clearly related to the development site or the area in which it is situated and is not designed to remedy a deficiency in services which already exists or to improve services generally.  LPAs or landowners may be unwilling to agree the payment of contributions for infrastructure which will be located outside the application site or its immediate surroundings.  Whilst there may be a clear justification for such infrastructure because of the effects of the development proposal on Police functions, in some cases, where development contributions are limited and other greater priorities exists, it may be advisable to accept reduced contributions where the infrastructure is capable of serving more than local needs.  However, this should be identified as being an exception in the circumstances of a particular case so as to avoid a precedent being set.
The provisions in a planning obligation are often worded so that they restrict development until certain payments are made or facilities provided. A contribution can be financial or made in kind.  Obligations can be used to secure capital and sometimes revenue funding (the latter often by way of a commuted sum), new police stations or facilities (generally only in large-scale developments), CCTV systems, additional policing costs, the cost of policing certain operations (such as football crowds) and the transfer of land for police stations and other facilities.  The provision of vehicles and the payment of commuted sums for PCSOs have been secured by at least one Force through direct negotiation with an applicant and have been included in a section 106 Agreement.  Additional PCSOs and vehicles, particularly neighbourhood vans with integral workstation can be demonstrated to be a local policing requirement but will often be the subject of negotiation as there may be difficulties in securing longer term funding given that the operational life of a vehicle is usually three to five years. 
Any obligation which requires an interest in land to be transferred needs special attention.  This would occur where a lease for a new police station, for example, was to be granted to the Police Authority.  In order for a planning obligation to operate to transfer an interest in land, both parties must be parties to the agreement and the document must satisfy certain additional legal requirements.  The Police would therefore have to be a party to the obligation and should take legal advice on its terms.
  If, as is more likely, the Police are not to be a party, a solution can be provided by including a negatively worded condition (known as “a Grampian condition”) such as:  

“not more than 50 houses shall be occupied until the lease of the Police Station as set out in the Schedule to the    [        ] Constabulary has been completed in accordance with this agreement”.
If an interest in land such as a long lease is to be granted to the Police, further documentation will need to be prepared.  This would include a lease or transfer to the Police by the landowner and may also include an agreement relating to the construction of the facility giving details of the required specification to be met.
4. When does the obligation come into force?

Since a planning obligation is intended to deal with the effects of the development to which it relates, its terms are commonly triggered by the commencement of development pursuant to the planning permission but some provisions, such as the payment of parties’ costs and some types of payment may need to be required to be effective before the commencement of development.

The planning obligation may phase the payment of developer contributions with trigger points related to stages in construction, for example, the first occupation of the 50th, 100th or 500th dwelling to be built. This approach may be particularly suitable in cases where the payments are to be made for the provision of Police services which are not needed until a development is occupied. 
However, if capital payments are needed to deliver facilities on or off-site in time for occupation of the development, the payments may need to be made earlier to allow the necessary works to be undertaken. This may be the case in proposals for larger scale developments, for example, where the early establishment of a police presence on site (either through a temporary facility or a permanent building) is required. The timing of payments or of an onsite provision will be a matter for negotiation in each individual case.

In some cases there may be a strong case for temporary police accommodation at the outset particularly where this will allow relationships to be built and intelligence gathered as the community grows and to help police the development during the construction period.  In other cases it may be more appropriate to time the delivery of the facility to coincide with the completion of a community facility on the site.

Note: All planning permissions are granted subject to a condition setting the date by which development must be commenced. This is usually three years although for larger scale developments, this timescale is sometimes increased by the LPA. The planning permission will expire if development is not commenced by that date. If a planning permission expires before the development commences, those terms in the obligation which were to be triggered on the commencement of development, or later, will cease to have effect. If a new planning application is submitted for the same site, it will usually not be possible to rely on the earlier planning obligation and a new obligation should be agreed based on the new application. 

The Police should be aware that the timescales set by planning obligations may mean that developer contributions may not be made until several years after the signing of the planning obligation and that there is always a possibility that the contributions may not be paid at all if the development is never commenced (for example, due to difficult economic conditions) and the planning permission lapses as a result. 
6. Securing the policing contribution

There are two types of contributions:

· contributions in kind, such as the provision of a police station on a permanent basis as part of the development and on an interim basis while the development is being constructed;

· a financial payment or payments towards additional services required by the development in the shape of training, salary costs and equipment.

Contributions can be a combination of the two, particularly on larger sites.

Sample provisions of the types of clauses used to secure developer contributions are set out in Appendix 2.  They are not intended to be used as a precedent but as a guide.  It is recommended that legal advice be sought as soon as the principle of the making of a contribution has been agreed.
When seeking to secure contributions via the planning application process, Forces should bear in mind the following: 

i. The Police should limit its requests for on-site accommodation to that necessary to meet the needs of the development.  If facilities are requested, which are larger or which include elements unrelated to the development (such as facilities to remedy existing deficiencies in Police services), the capital and revenue costs of these additional facilities cannot be recovered from the landowner. Furthermore, if the facility is under-used or remains vacant, this could undermine the Police’s credibility in future negotiations for developer contributions. 

ii. In securing on-site facilities to meet the needs arising from development schemes, use of the facility by the Police can only be justified whilst the need remains.  On the basis that future operational arrangements for policing in the local area may change and the facility becomes surplus to requirement (for example, through property rationalisation), the recommended approach is that the Police should retain the right to return (“hand back”/surrender) the facility to the landowner at no cost to the Police.  Individual Forces may in some circumstances wish to retain the right to sell the asset but should take into account the marketability of the asset and the costs and risks involved in disposing of it. Whatever approach is agreed, it must be fully documented. 
iii. Where a Force seeks developer contributions towards the expansion of existing Police facilities within the ownership of the Force, the Police should retain ownership of those facilities. 

iv. A Force must be ready to accept restrictions in the planning obligation designed to ensure that developer contributions secured via S106 obligations will be spent on the identified infrastructure.  The obligation is likely to contain a ‘clawback’ clause which enables the landowner to recoup financial contributions where it can be shown that the money has not been spent by the recipient in accordance with the terms of the agreement within a specified time frame. The timeframe for repayment will depend on what is reasonable in the circumstances and will be a matter for negotiation but usually varies between 2 and 10 years.  
The date for repayment must therefore be taken into account so that the expenditure can be incorporated into a Force’s capital programme as necessary to avoid the risk of repayment. It is therefore important for the Police whenever possible to ensure that the purposes for which the payment is being made are drafted as widely as possible in the planning obligation (for example, to allow for the payments to be put to another defined purpose if the primary purpose proves to be unnecessary) so that if it is not possible to put it to the use originally intended it can be put to another relevant Police use which stills satisfies the 5 tests
. 

v. Competition for developer contributions from various quarters can lead to a substantial increase in the financial burden on a landowner. In some cases, it will be apparent that the contributions sought in their entirety are so considerable that the viability of the development may be affected. Local planning authorities will be keen to ensure that the demands placed on the landowner are not so great that they prevent the development taking place at all. 
The Police need to be sensitive to what is achievable in reality, taking into account current market and economic conditions. It may be sensible to achieve a more modest contribution, which is more likely to be paid and which will establish the principle rather than making demands which are simply dismissed as unreasonable.  There is a wider issue relating to the prioritisation of various services where the total cost of such services exceeds the contribution available.  In such circumstances, the Police should participate in a dialogue with LPAs, through the LSP/CDRP as necessary, to ensure that there is an informed debate on priorities, preferably aligned to local area needs and Community Strategy objectives, to ensure Council services are not given precedence as a matter of course.  In some cases, the Police should have a precedence.
vi. The size and nature of contributions will vary with the size and mix of the development.  In the case of small planning applications, contributions can often be difficult to justify, even though the cumulative effect of a number of small developments may well lead to greater demand for Police services. Where the Police are able to demonstrate that the cumulative effects of a number of small developments will have an impact on the provision of Police services which could be mitigated by developer contributions, the Police should discuss this with the LPA concerned with a view to identifying staff resourcing requirements and addressing whether the LPA can introduce local planning policies which would enable the Police to claim contributions in such circumstances.
7. Enforcement of planning obligations
If the landowner fails to comply with a planning obligation, the LPA has a number of steps available to it.  A LPA can sue the landowner for payment or enforce a planning obligation by an injunction obtained through the Courts. Where the provisions of the obligation prevent the landowner commencing the development or going beyond a certain stage of the development until the relevant obligations have been complied with, the LPALPA can seek an injunction stopping the development proceeding until the obligation is satisfied
If the Police have signed the planning obligation, there will be a contractual relationship between the landowner and the Police which could enable them to sue the landowner themselves. However, this would not entitle the Police to sue a subsequent purchaser of the land who had not been a party to the obligation. If the land has been sold on by the party who signed the obligation, only the LPALPA can enforce the terms of the obligation against the subsequent purchaser. 
8. Conclusion
Even in difficult economic times, planning obligations represent a key route to ensure that new developments contribute to the enhanced policing requirements they create.  Annex 4 (of the main toolkit) contains examples of successes identified to date.  It is intended that a database of successes by Force/Region will be established to support Forces in seeking and justifying contributions.  Prospects of success are increased by a knowledgeable and consistent approach from the Police across England and Wales.  Forces are encouraged to adopt the ACPO toolkit for this purpose and not to undertake activity which could undermine its benefits for a particular Force or other Forces locally or nationally.  
Forces should not under estimate that there is a significant effort involved in seeking a contribution (made easier where there is adopted planning policy supporting the payment of contributions to the Police) and also in ensuring the contribution is secured by way of a planning obligation and other necessary documentation.  Where contributions are paid at regular intervals to an LPA on behalf of a Force, continuous monitoring will be needed to ensure the payments are not only made to an LPA but also passed on to the Police. Agreed projects will also need to be programmed internally, delivered and the infrastructure facility or item utilised.
Appendix 4 summarises the S106 process in a flowchart with a checklist.
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Appendix 1

The Model Planning Agreement approved by the Law Society and Central Government

[to be inserted]
Appendix 2
Samples of Section 106 provisions

NOTE: this wording is provided for guidance only; it will need to be tailored to individual circumstances and legal advice will normally be needed before finalising the documentation.  

IN NO CIRCUMSTANCES SHOULD THEY BE PUT FORWARD AS A PRECEDENT. 
The introductory section of the obligation, often known as the “recitals” puts the operative clauses which follow into context and provide a justification for the requirements of the obligation themselves. The recitals are not binding but may assist in interpreting the operative clauses.

The recitals are usually followed by the definitions section which define the various terms used in the obligation.
A
Sample Recitals

1. The Police Act 1996 and the Crime and Disorder Act 1988 place duties on local police forces to reduce crime and promote effective policing.

2. The provision of “safe, healthy and attractive places to live” is a key objective of sustainable development as set out in Government Advice in Planning Policy Statement 1 and policing is accepted to be a key component for achieving that objective. 

3. The Council has adopted [policy/masterplan/action area plan] and the provisions of this agreement are in conformity with that policy.

4. [                      ] Constabulary has been working closely with [             ] Council to implement schemes to ensure that new developments are not only in conformity with “Secured by Design” principles but also that arrangements are in place to ensure community policing is established in accordance with both Government policy and local initiatives.

5. The Council are of the view that such measures are necessary if the Development is to be approved.

6. The Policing Contribution is in accordance with guidelines established by the Association of Chief Police Officers and will be used to ensure policing initiatives to cover the Development and its immediate environment.

The operative clauses in the body of the obligation are the binding terms of the obligation and will include the covenants and the other restrictions or requirements.  In lengthy obligations, it is common to put the covenants in a separate Schedule (or Schedules, if the agreement deals with a number of different types of requirements).

B
Sample Operative Provisions – policing contribution: housing

1. The Owner covenants with the Council

(a) 
that the Policing Contributions shall be paid for each housing unit completed in accordance with the schedule below subject to the Council receiving from [    Constabulary] a statement outlining the specific projects which the contributions will fund

(b)
that no further housing unit starts shall take place at any time when a payment remains outstanding for more than six months

	Number of housing units started
	Payment Due
	

	50
	
	

	100
	
	

	150
	
	


“Policing Contribution” means the sum of £      per housing unit Index-linked which has been calculated in accordance with the standard methodology adopted by the Association of Chief Police Officers

C
Sample Operative Provisions – policing contribution: Commercial and Industrial Development

1. The Owner covenants with the Council that the Policing Contributions shall be paid in equal instalments, half being payable on practical completion of the Development and the remainder before first occupation of the Development

“Policing Contribution” means the sum of £      per one thousand square metres (1,000 square metres)  Index-linked which has been calculated in accordance with the standard methodology adopted by the Association of Chief Police Officers

D
Sample Operative Provisions: Dedicated Neighbourhood Police Facility is to be provided

1. The Owner covenants with the Council 

(a) to provide the Neighbourhood Police Facility in accordance with the Specification before  [50] houses on the Development have been completed

(b) to offer the Lease to the      [                     Constabulary]  before  [50] houses on the Development have been completed

(c) not to permit more than [100] houses on the Development to be occupied until the Neighbourhood Police Facility has been completed in accordance with the Specification and the Lease has been granted to the  [                 ] Constabulary

“Neighbour Police Facility” means a building constructed and equipped in accordance with the Specification and benefitting from an Architect’s Certificate of Provisional Completion

“The Specification” means the specification for the construction and equipment of the Neighbourhood Police Facility substantially in the form annexed hereto

“the Lease” means the lease of the Neighbourhood Police Facility substantially in the form annexed hereto

E
Operative Provisions: Shared Neighbourhood Police Facility is to be provided

The Owner covenants with the Council 

(a) to construct and to make a Neighbourhood Police Facility available to the    [     Constabulary] within the Community Building 

(b) at least six months before starting work on the Community to agree with the Community Building Committee 

(i)
the allocation of space within the Community Building

(ii)
 the equipment and services to be provided

(ii)
operating rules for the Community Building including recovery of costs and a management committee formed inter alia of members of the Community Building Committee

“Neighbourhood Police Facility” means a space of at least [     ] sq. metres to be made available to [     Constabulary] within the Community Building 

“Community Building” means   a building of [   ] square metres to be constructed in accordance with the specification and made available to for community purposes as agreed with the Community Building Committee and to be leased to the Council in accordance with the Lease attached hereto

“Community Building Committee” means a committee formed from the users of the Community Building as agreed by the Council and including the   [           ] Constabulary

F
Operative Provisions where Policing Plan is to be provided

The Owner covenants with the Council that

1. Before the Development is first open to the public the Owner will

(1) consult with the Council and   [            Constabulary] providing sufficient information to enable them to judge the effect on public services of the opening of the Development

(2) produce in conjunction with its own security services a draft Policing Plan

(3) submit the draft policing plan to the   [         Constabulary] for its approval and thereafter make such changes as are necessary until a Policing Plan is approved by the [    Constabulary].

2. Not to open the Development to the public at any time when no agreed Policing Plan is in operation

3. To review the Policing Plan on the first anniversary of its approval and at each subsequent annual anniversary and thereafter to adopt such Policing Plan for the next year

4. to pay promptly to the   [              ] Constabulary the proper costs incurred by the Constabulary as required by the Policing Plan

Policing Plan means a document setting out the various public events to take place at the Development, the required security arrangements including attendance of [     Constabulary officers’ availability of police premises and access arrangements together with the anticipated costs to be charged by the [Constabulary] for the requirements imposed on it by virtue of the Policing Plan

G
Sample operative provisions where a Neighbourhood Police Facility is to be provided

1. The Owner shall not Occupy the [    ]th Dwelling until it has procured the provision of a Neighbourhood Police Facility in accordance with the Specification 

2. The Owner shall not commence the works to provide the Neighbourhood Police Facility until it has offered to transfer or lease the Neighbourhood Police Facility to the [   Constabulary] (or any successor in function)

3. Any transfer or lease of the Neighbourhood Police Facility to [  Constabulary](or any successor in function) shall be by freehold transfer or grant of a long leasehold interest and be for the sum of £1 or a peppercorn rent  (as appropriate) and be subject to a covenant that the Neighbourhood Police Facility shall only be used as a facility for providing policing services to the Development and the surrounding area and subject to any rights necessary for the proper construction and operation of the  remainder of the Development.

4. The offer referred to in paragraph 2 above shall be left open for a period of 3 months from the date on which it is made.  If the offer has not been accepted by the [       Constabulary] during that period then the Owner shall be entitled to withdraw that offer and in the event that the offer is withdrawn the Owner shall no longer be bound by the obligation to provide a Neighbourhood Police Facility.

5. The Owner shall procure within six months of commencement of the Development the provision of a facility on the Development for the use of the [   Constabulary] (or any successor in function) such facility to be provided until the permanent facility referred to in paragraph 1 above has been provided or until the 3 month period referred to in paragraph 4 has expired without the offer referred to in paragraph 2 being accepted.

“Neighbour Police Facility” means a neighbourhood policy facility to be provided on the Site in accordance with the Specification

“Specification” means the specification attached to this agreement at Appendix 1 together with such items of furniture and equipment which the [       Constabulary] may reasonably require to enable the proper functioning of the Neighbourhood Police Facility as a police facility

Appendix 3
Glossary of Technical Terms
Appeal means an appeal lodged by an applicant to the Secretary of State in a case where the LPALPA has either refused planning permission or failed to make a decision on a planning application within the appropriate time limit.  This time limit can vary depending on the type of application and whether the applicant has agreed to allow the authority more time to consider the application.  An appeal is either dealt with by way of written representations or by an informal hearing or public inquiry.  A hearing takes the form of a round table discussion led by the inspector.  At a public inquiry there is a formal system with witnesses presenting evidence and being examined by representatives of the opposing parties.     Interested third parties are able to submit further written representations and may appear to put their views at a hearing or inquiry with the Inspector’s consent.   In most cases, the Inspector will issue a decision letter, granting or refusing planning permission, giving his reasons.   In more controversial cases where the Secretary of State may determine the appeal herself, the inspector will write a report to the Secretary of State who then makes her decision, which may or may not follow the recommendations of the inspector.

Commencement of Development (AKA implementation or initiation of development):  To prevent the long-term stockpiling of consents, all permissions must by law include a condition limiting the time within which development must be started, which is 3 years unless the permission states otherwise.   If development is not commenced before that date, the permission will lapse.   
The time when building development can be taken as a matter of law to have begun is set out in Section 56 of the Planning Act as the time when a ”material operation” has been carried out.  “Material operation” is defined as “any work of construction in the course of the erection of a building, any work of demolition, the digging of a foundation trench, lay out or constructing a road”.    It can therefore be seen that very limited work is required to implement a planning permission.  Conditions prohibiting development from taking place until something specific is done, such as the submission and approval of materials also need normally to be complied with before any work starts on site.  

In planning obligations, the statutory definition of commencement of development set out in section 56 does not have to be used and parties are free to adopt their own definition of the term.   It is usually expanded to exclude preparatory works, archaeological studies, site reclamation, environmental surveys, erection of hoardings, demolition and the like.    This enables the landowner to delay the obligations becoming effective until he has started development proper.

Environmental Statement European Directives and the UK Regulations bringing them into force require some planning applications that may have environmental impact to be accompanied by an environmental assessment  [Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999].    The LPALPA have 16 weeks to decide such an application before falling foul of current Government standards and allowing an applicant to lodge an appeal.
Grampian Condition: This is a negatively worded condition attached to a planning permission stating that no development shall take place until something specific is done or has occurred.  Such conditions are imposed where the action to be taken or the event which has to occur is unrelated to the application site and outside the control of the landowner such as off-site highway improvements which can only be carried out with the agreement of the highway authority.  It is possible to use a similar approach in planning obligations which can prove very useful where the parties to the obligation cannot directly control the actions which need to be taken before the development can proceed.  The acceptability of such a condition was established in the case of Grampian Regional Council v City of Aberdeen [1984] JPL590 where a condition attached to a planning consent prevented development starting until a road outside the site was closed.   The fact that this closure was outside the control of the landowner and might never happen did not make the condition unlawful because the condition did not require the closure but simply prevented the development taking place until the closure had occurred.  

A Grampian condition is usually worded on the following lines:-

(i) “no development shall not be commenced until highway access to the site has been completed” ; or
(ii) “the development shall not be begun until details of all materials have been submitted to and approved by the LPALPA.”   
Implementation or Initiation of Development see Commencement of Development

Judicial Review is the procedure used by third parties to challenge in the civil Courts a decision of a LPALPA to grant planning permission. Any person who wishes to make a challenge must obtain the permission of the Court.  Those wishing to challenge the grant of planning permission must ensure that they send a pre-action warning letter to the LPALPA as soon as they can and begin the proceedings “promptly, in any event not later than three months after the grounds to make the claim first arose”.    

In some cases it is possible to apply for permission to challenge a decision outside the three month time limit if there is a good reason for the delay.  
The Court will only quash a planning permission if there has been a procedural defect in the grant of planning permission or the LPALPA has behaved irrationally as a result of which the claimant has been prejudiced. Judicial Review is not a reconsideration of the planning application by the Court and the Court is generally reluctant to intervene in the decisions made by a LPALPA unless there is very good reason. If the planning permission is quashed by the Court, the planning application must be redetermined by the LPA, taking into account the reasons why the permission was quashed. 
LPA: Local Planning Authority (usually the district/borough council but the county council for certain matters).

Planning Obligation is the name given to a deed made under Section 106 of the Planning Act.    An obligation may restrict the development or use of land which is the subject of the obligation, require operations or activities to be carried out in, on, under or over the land, require the land to be used in a specified way or require payments to be made to the LPA in a single sum or periodically. 

In order to benefit from the protection of the Act, an obligation must comply with the specific legal requirements of Section 106. 

Planning Permission is the decision notice issued by LPA following determination of an application for planning permission for the carrying out of operational development or the making of a change of use of land. The committee resolution which often precedes the issue of the consent itself is not a planning permission.  Where an appeal is made against the refusal of planning permission and the appeal is allowed, planning permission is the decision letter of the Inspector or the Secretary of State. Planning permissions are usually issued subject to conditions and they run with the land (that is, they are not personal to the applicant unless a specific condition to that effect in imposed on the grant). 

Planning permissions can be detailed or outline. If the latter, they will be subject to a condition which states that development cannot be commenced until reserved matters (that is, details of layout, scale, appearance, access and landscaping) have been approved by the LPA. 
Appendix 4 

The S106 process flowchart

[image: image1]
Explanation of section 106 process:
1. Local planning process 

The LPA can include policies relating to s.106 contributions in:-

· Core strategy

· Area Action Plan

· Masterplan

· Supplementary Planning Documents on planning obligations/developer contributions
The Police Authority is recommended to put significant effort into seeking the necessary policy recognition of Police requirements in key local planning documents.  Guidance as to how this can be done is in the Key Activity Overview document. 
2. Pre – application discussions 

· Discussions between the developer and the council to identify the key planning issues and clarify necessary information: 

· Developer has preliminary meeting with a case officer in confidence and without prejudice. 

· In some cases, LPAs and landowners enter into a Planning Performance Agreement.  This usually relates to larger developments and provides a framework for the progress of a planning application, identifying actions to be taken and setting key milestones.  They also identify other stakeholders to be involved in the application process.  It is important to ensure that the Police are identified as an infrastructure provider stakeholder.
If Police contributions have been included in a development plan document they will be identified as payable at this stage; if not, they will have to be raised by the Police at stages 3 or 5.

The Police Authority can informally check with planning officers at this stage (if they become aware of the application) that a contribution to meet its requirements have been included, and if not, make further approaches to the LPA.

3. Pre application consultation 

If the development is large or of local significance there may be consultation with interested bodies and/or the general public in order to gauge opinions and potential objections. 

If consulted the Police Authority will have the opportunity to respond at this stage.

4. Submission of application 

Including:

· Application form

· Design and Access Statement (this should include community safety measures as recommended by the Commission for Architecture and the Built Environment)
· Physical and social infrastructure requirements

· Environmental Impact Assessment, in some cases

· Draft Heads of Terms for the s106 obligation (it is important that the Police have had involvement in the drafting of this whenever possible)
· All necessary information and plans
5.    Processing the application

· Target date for a decision is 8 weeks from registration of the planning application for minor applications, 13 weeks for major applications and 16 weeks if an Environmental Assessment has been submitted with the planning application. 

· Where a planning obligation is required the formal document will often be finalised after the planning merits of the case have been assessed and the planning committee has passed a resolution to grant planning permission subject to the completion of a planning obligation.  

· The process of negotiations leading to the completion of a planning obligation with the LPA can be time consuming and it is often the case where major developments are involved that negotiations will often have been commenced by the developer prior to the application being registered. It is crucial that the Police submit details of their claim for contributions/facilities as soon as possible to the applicant and the LPA to give them the greatest chance of securing their claim.
The exact details of what will be provided towards policing will be agreed either during negotiations prior to the determination of the planning application or during the drafting of the obligation itself (which more usually occurs after the LPA have resolved to grant consent but which may occur before the resolution, particularly in the case of major development proposals). 
6. Approval of Planning permission and s.106 agreement 

· Once the landowner and council have executed the section 106 agreement, planning permission will be granted.

· Normally the main provisions in a planning obligation will not come into force until the development is commenced as defined in the obligation. The Police can obtain a copy of the planning obligation and monitor the development to ensure contributions are made in a timely fashion.

7. Development and fulfilment of s.106 obligations

· The Landowner fulfils obligations as required by the planning obligation and if not the LPA can enforce the obligations.
· The Police will need to continue to monitor the progress of the development against the trigger points within the obligation to ensure that the obligations relating to policing are met. Many obligations require the landowner to notify the LPA when those trigger dates are likely to occur and the LPA will itself will monitor progress and should therefore be in a position to provide the Police with this information. 

S106 checklist

1. The Police 

· Have the general policing requirements been discussed and crystallized within the Force?

· Have these been discussed and agreed with LPA?

· Is there a protocol or Memorandum of Understanding (example in Annex 7c of the main toolkit ) in place on how local plans and applications are to be processed and the relationship between and expectations of the LPA and the Police?

· Are arrangements for the responsible person and the decision-making process in place?

2. The LPA
· Have arrangements already been made for a policing contribution?

· Is there a policy document, an agreement or a Memorandum of Understanding?

3. The development

· How early can one get involved? – local newspaper articles, consultations by LPA
· Is this being promoted through a LDF document – development brief, masterplan, Area Action Plan, Supplementary Planning Guidance? – If so, can one respond and begin a dialogue?

· Is the developer known? Can he or his agent be contacted to discuss requirements at an early stage?

4. The planning obligation

· Does the LPA have all the information it needs?
· Are there legal or property issues which need to be addressed at an early stage?
· Prompt responses and bringing in legal advice at an early stage will increase the chance of being kept fully informed and serving the necessary legal agreement(s).
5. After the consent
· Who is responsible in the Force for monitoring the requirements of the obligation and the progress of development?

· Provide information as to precise use of contributions as early as possible to both the LPA and the landowner and agree date of payment and verification procedure for expenditure

· Ongoing monitoring of provision, review of changes and value for money.
Development and fulfilment of s.106 obligations





Approval and s.106 Agreement





Processing application





Submission of application





Pre application consultation





Pre application discussion (discussions on contributions to start here)





Local Planning Process








� . The recent case of Southampton City Council v Hallyward Ltd [2008] All ER (D) 356, illustrates the pitfalls.  In that case a Section 106 agreement provided for payments to the Council.   The agreement was technically defective in that it did not state the capacity of the freeholder as signatory (as required by Section 106(9)(c) of the Act).   By the time the Council came to enforce the agreement the land had been sold.  The new owner was not liable since the defective agreement did not run with the land and the original owner was not liable either because the agreement contained the usual clause releasing a person from liability once they have parted with all interest in the land.


� In the case of Jelson Ltd. v Derby City Council [1999] 39 EG149 a clause required the transfer of an affordable housing site to a nominated housing association at a price and on terms and conditions ascertainable from the agreement.  At the time of the agreement, the identity of the acquiring housing association was unknown.  This fell foul of the Law of Property (Miscellaneous Provisions) Act 1984 which requires all sale terms to be in one document.  


� In the case of Patel v Brent London Borough Council [2005] EWCA Civ 644 the Court held that a trust in regard to the payments had come into existence but, on the facts, held that a LPA's delay in carrying out certain works had not constituted a repudiation of the section 106 Agreement and the claimant was therefore not entitled to recover money it had paid under the agreement.
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